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To the Honorable the United States Circuit Court of

Appeals, for the Ninth Circuit:

Socrates Quicksilver Mines, the appellant in the above-

entitled action, respectfully petitions for a re-hearing of

said cause upon the appeal. We are impelled to this

course by a belief that in our arguments and briefs we
failed to properly present to the Court the legal prin-



ciples upon which appellant relied to procure a reversal

of the judgment of the Circuit Court dismissing the Bill,

and that by reason thereof appellant has been deprived

of a decision upon the real points involved in the appeal.

The question to be considered in this appeal is one not

only of great moment to appellant but involves principles

of law and practice of importance to the profession^ and

we feel we would not have done our full duty to the Court

and to our client if we refrained from thus calling the

Court's attention to the parts wherein, we believe, this

Court in its decision has missed the real point we were

seeking to present and which we confidently believed

warranted a reversal of the judgment of the Circuit

Court.

Appellees stand before this Court as the admitted re-

cipients of the fruits of fraud and perjury received and

retained by them with a full knowledge of the manner by

which they were obtained. Asking this Court to assist

them in retaining the benefits thus acquired and to de-

prive appellant of all opportunity to recover the property

of which it is admitted that it was thus defrauded.

The allegations of the Bill must be taken as true on the

hearing of this appeal. They are admitted in law by

appellees, who demurred, and are confessed in fact by

the other defendants.

The facts stated in the Bill are sufficient to show that

the appellant is the equitable owner of an undivided in-

terest in the Socrates Quicksilver Mine. That the legal

title thereto now held by appellees was acquired by fraud



andi with such knowledge on their part and under such

circumstances that upon well settled principles of equity

they took and now hold the legal title thereto as trustees

for appellant. Unless some other equitable principle

intervenes sufficiently potent to outweigh and overcome

the universal doctrine that '^ Fraud vitiates ever^-thing'^

appellant is entitled to an opportunity to establish the

facts alleged in its Bill as against the demurring defend-

ants and, if established, it is entitled to a decree that

appellees hold the legal title to the portion of the mine

claimed by appellant as trustee for appellant. In any

event and under all circumstances ai)pellant is entitled to

such a decree as to all of the defendants who have not

appeared— or appearing have not demurred to the Bill,

or denied the allegations thereof.

The only real contention of appellees of any merit and

the point upon which the demurrer was sustained—and

as we understand the decision of this Court, the only

point upon which the judgment was affirmed— is that ap-

pellant and its predecessors in interest have not been

sufficiently swift in appealing to the Court for relief from

the fraud by which they were deprived of tlie legal title

to the valuable property which appellant is now seeking

to recover.

The record is voluminous and the transactions intri-

cate and complicated, but the facts may be broadly and

briefly summarized substantially as follows:

Fifteen citizens of the United States (whom we will



term ''the original 15'') had acquired by location and the

other acts required by law, the right to a mining claim of

3000 feet in lengih.

Five of these citizens (whom we will designate as ''the

conspiring 5'') entered into a conspiracy with 10 strang-

ers to the title (whom we will designate as "the spurious

10'') to defraud the other 10 original locators (whom we

will designate as "the excluded 10") of their interest in

the mine and to acquire the title to themselves.

In pursuance of this conspiracy "the conspiring 5"

and "the spurious 10" jointly applied for a patent false-

ly alleging .that they were the original locators and

through fraud and perjury deceived and imposed upon

the Interior Department to such an extent that they pro-

cured a patent to be issued to them.

Under the location each of "the conspiring 5" was

the legal owner of an undivided 200 feet of the mine and

at best the patent confirmed their title to no more than an

undivided 1000 feet or an undivided one-third of the en-

tire mine.

The location and the subsequent compliance with the

requirements of the law vested the ownership of the mine

in the locators, "the original 15" (Belk v. Meagher, 104

U. S., 285; Sullivan v. Iron S. M. Co., 143 U. S., 431)

;

and thereafter the government merely held the legal title

as trustee for them.

Wlien "the conspiring 15" by fraud procured the gov-

ernment to convey the legal title to them by the patent,

they became trustees for "the excluded 10" and their



.i^rantees to the extent of an undivided 2000 feet or an un-

divided two-thirds of said mine.

Turner v. Sawyer, 150 U. S., 578;

Brundy v. Mayfield, 15 Mont., 201.

Immediately after the ap])lication for the patent was

made, 8 of ^'the spurious 10" and 2 of ^'the conspiring

5'^ conveyed all their right, title and interest in the mine

to 3 of *^the conspiring 5" and 2 of ''W\q spurious

10,'^ vesting the legal title of the mine in these 5 persons

(whom we will designate as **the winning 5''), whereby

they became the owners in fee of an undivided 1000 feet

and held the naked legal title to the other undivided 2000

feet in trust for ''the excluded 10" and their grantees.

Of the undivided 1000 feet which thev held in fee, 50 feet

were conveyed to George M. Pinney and of the remaining

undivided 950 feet so held in fee 750 feet were convej^ed

to W. B. Carr. Subsequently the remaining 200 feet held

in fee by *^the winning 5," together with the undivided

2000 feet which they so held in trust, were conveyed to

W. B. Carr in trust together with the 50 feet owned by

Pinney. In the conveyances to Carr in trust no distinc-

tion was made between the portions held in fee and in

trust and therefore the beneficiaries of the Carr trust

took the legal title partly in fee and partly in trust hold-

ing the property in fee in the proportion which 200 bore

to 2200 and in all of the subsequent conveyances except

for Pinnoy's 50 feet no distinction was made between the

title held in fee and that held in trust so that the grantees

took the legal title in fee and in trust in the same pro-

portion.
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Of the 2250 feet conveyed to Carr in trust 1207 and a

fraction feet (undi^dded) of the whole of the mine are

now held by the defendant Humphrey in trust as the suc-

cessor of Carr as trustee by appointment of the Superior

Court of Sonoma County, and the remainder of the 2250

feet (undivided) of the whole of the mine included in the

Carr trust has been by the beneficiaries conveyed to some

of the appellees. Appellant is therefore the successor in

interest of the equitable owners of the 1207 and a frac-

tion feet held by Humphrey as such trustee and of the

entire undivided 2000 feet of which the patentees took the

title in trust, appellant is now the successor in interest

of the beneficiaries—the equitable owners— of an undi-

vided 1560 feet or an undivided 1560-3000 part of the

entire mine. It is the right of appellant as such successor

in interest of the equitable owners of such 1560 feet to

have a decree that defendants hold the legal title in trust

for appellant that is involved in this suit.

As we understand the decision of this Court it holds

that—assuming as it must that the facts stated in the

Bill are true—nevertheless appellant is entitled to no re-

lief because its right is barred by the statute of limita-

tions, or by laches or by lapse of time.

In so deciding we respectfully submit that the Court

has overlooked or did not fully understand our conten-

tion, or the Court has misapprehended the facts as stated

in the Bill.

Assuming, as this Court has done, that the fraud was

initiated in February, 1869, and completed and accom-

plished in 1874, with the recordation of the patent fraud-



ulently procured, it does not follow as a matter of law, or

equity, that the bill filed in February, 1903, shows gross

laches on the part of those under whom appellant claims,

and we respectfully submit that neither appellant nor

those under whom it claims could be presumed to have

known of all or any of the proceedings for the patent

from the mere fact they were matters of public record.

While it is true that the Courts have generally held

that the world must take notice of matters of public

record, that is true only as to those purchasing or in some

manner acquiring a title or interest in the property by

some instrument in writing executed by those claiming to

own it.

It is only where a person purchases or takes a mort-

gage upon or seeks to acquire some interest or lien

upon property that he is presumed to know all the facts

which the record discloses.

Recordation acts are not designed for the purpose of

giving notice to the owner of property that someone is

dealing adversely with his title, and in such a case the

doctrine that the world must take notice of what appears

of record does not apply.

^^The object of all registry laws is to impart informa-

tion to parties dealing with property, res]iecting its

transfers and inciimhra}iccs, and thus to [)rotecl: them
from prior secret conveyances and liens.''

Patterson v. De La Ronde, 8 Wall, 292.

The doctrine that the world must take notice of what

appears of record is based upon the proposition that it is

the duty of a person acquiring an interest in real prop-

erty to examine the record which the law rei|uires to be
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furnished to him to ascertain the condition of the title

before acquiring such interest and it being his duty to

examine the records, the law presumes conclusively that

he has done so. But this presumption applies only in a

case where it is his duty to examine the records and the

doctrine should not be expanded to apply to cases where

no duty of examining the record is cast upon the party.

The notice given by the record is a substituted notice

and only applies in cases expressly provided for in the

law establishing such notice.

Section 1213 of the Civil Code in relation to this sub-

ject reads as follows:

*^ Every conveyance of real property, acknowledged or

proved, and certified, and recorded, as prescribed by law,

from the time it is filed with the recorder for record, is

constructive notice of the contents thereof to subsequent

purchasers and mortgagees'' etc.

The Supreme Court of this State has held that a deed

of record which is not properly certified or acknowledged

is not constructive notice to a subsequent grantee and

that in such a case a subsequent grantee takes the title to

the property notwithstanding the fact that there is of

record a prior conveyance which is valid on its face but

which by reason of the lack of a proper acknowledgment

or certification is not properly of record.

Emeric v. Alvarado, 90 Cal., 444.

In case of Cady v. Purser, 131 Cal., 552, it was held that

a mortgage of land properly acknowledged, but errone-

ously recorded in a book of Sales and Agreements, did

not give constructive notice to a subsequent purchaser

of the land at a sheriff's sale under execution levied after
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the recordation of such mortgage and that in the absence

of actual notice of the mortgage the purchaser was pro-

tected and had the right to rely upon the absence of con-

structive notice on the face of the proper book of record.

We respectfully and earnestly submit that the doc-

trine of constructive notice does not apply to and should

not be expanded to apply to matters of record of which

a party is not by law required to take constructive notice,

and that there is no provision of law, or doctrine of no-

tice which requires a person owning property to take con-

structive notice of acts or instruments of record made by

strangers to the title without his actual knowledge which

might aifect or apply to his title.

Bates V. Norcross, 14 Pick., 231.

For example, a man owning property is not, and should

not be, required to take constructive notice of a deed or a

mortgage or lease or any other instrument made by a

stranger or even by a tenant in common purporting to

convey, mortgage or lease the entire property, unless

there is some positive provision of law requiring him to

take notice of all such matters of record. We have been

unable to find any decision which goes to this extent, yet,

as we understand the decision of this Court, its decision

goes to the extent of declaring that it is the duty of everi/

owner of property to examine the record to ascertain

whether any other person has been dealing or attempting

to deal with the property and that he is presumed to have

a knowledge of all instruments placed on record in any

of the public records of the State or of the Ignited States

which might affect the title to his property.
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If this is the law, then it would follow as a consequence

thereof that if A executed a mortgage upon the property

of B, which was properly recorded, and after the lapse of

the time from the date of recordation, within which A
might bring an action to cancel the mortgage upon the

ground that it was a cloud upon his title, he would be

debarred of relief because he would be conclusively pre-

sumed to have known of the existence of the mortgage

from the time it was placed on record. Or, to suppose a

case more nearly parallel to the case at bar— if A con-

veyed property in trust to B, and B made a conveyance of

the property to C who knew as a fact that B only held the

title in trust, and C recorded the conveyance A would be

barred after the lapse of the statutory period from the

date of recordation from maintaining an action to can-

cel the deed or have C declared a trustee because he

would be conclusively presumed to know of the execution

of the deed by B to C from the time it was placed of

record, even though he had no actual knoivledge of the

conveyance having been made.

If this is the law every owner of property must periodi-

cally, at least, examine the records of the county to ascer-

tain whether any person has been seeking to deal with

his title or to ascertain whether some trustee or other

trusted agent has been guilty of a breach of his trust, and

if he fails to do so, he is guilty of such laches as will de-

prive him of all right to relief by a court of equity, after

the lapse of the statutory period from the date of rec-

ordation for bringing an action to set aside or cancel

any interest so recorded, however fraudulent it may be.
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We submit with all deference to the Court that the law

does not recjuire the owner of pro])erty to search the

record at any time to ascertain the condition of liis own

title nor to ascertain whether other people liave been

seeking to affect his title by instruments placed of record.

That this is not the law of this State, at least in cases

of fraud, is evident from the provisions of section 338

subdivision 4, Code of Civil Procedure, which gives an

aggrieved party three years within which to apply for

relief based upon the ground of fraud or mistake after

the discovery by him of the facts constituting the fraud.

The statute of limitations is an affirmative defense

which must be pleaded and proved and there are no pre-

sumptions in favor of such a defense.

]\rcFarland v. Holcomb, 123 Cal., 84;

Tuffree v, Polhemus, 108 Cal., 670.

I
Unless it affirmatively appears upon the face of the Bill

hat appellant had actual knowledge of the facts consti-

iiting the fraud, at least three years before the Bill was

filed, the defense of the statute of limitations or laches

cannot be raised by dennirrer.

There is nothing on the face of the Bill to show irhen

;ip]>ellant or its grantors obtained knowledge of the facts

constituting the fraud.

It is not necessary to plead facts showing that the suit

is not barred by the statute, or by laches, and in the ab-

sence of any allegation showing when the cause of action

accrued, the Court will not presume that it accrued more

than the statutory period before the filing of the Bill for
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the purpose of giving defendants the benefit of the

statute.

The Bill must be acted on as it reads.

U. P. Ey. Co. V, Meier, 28 Fed., 9

;

Townsend v. Vanderwerker, 160 IT. S., 186.

This Court says that there is nothing in the Bill tend-

ing to show that those under whom the complainant

claims ever held actual possession of the ground in ques-

tion after the making of the application for patent and

that it affirmatively appears from the Bill that the whole

of the property was held adversely/ to complainant's

grantors by the defendants and those under whom they

claim from March 10, 1869.

As to the first proposition we respectfully submit that

the Bill having shown that those under whom appellant

claims were in actual possession of the ground in ques-

tion up to the time the application for patent was made

their possession is presumed to continue until the con-

trary appears and there being nothing to the contrary

shown their continuance in possession will be presumed.

Code Civil Procedure, Sec. 1963, Subs. 32-37.

Furthermore, the facts alleged in the Bill show that

those under whom appellant claims were tenants in com-

mon with other owners of interest in said property and

the possession of one tenant in common is the possession

of all he holds for them until they are ousted.

McCord V. Oakland Q. S. M. Co, 64 Cal., 134;

Morganstern v. Thrift, 66 Cal., 577;

Mining Co. v. Taylor, 100 U. S., 37.
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Still further we submit tliat there is nothing in law

which requires a person to remain in the actual posses-

sion after the application for patent in order to maintain

his right in the property except as against a person tak-

ing or holding possession under an adverse claim of title

and no such condition appears in the Bill.

Actual possession is no more necessary for the protec-

tion of title acquired by a valid mining location than it

is for any other grant from the United States.

Belk V. Meagher, 104 U. S., 283;

See also Gwillim v. Donnellan, 115 U. S., 45.

The owner of such a location is entitled to the exclusive

])ossession and enjoyment, against everyone, including

the United States itself.

Black V. Elkhorn, 163 U. S., 445

;

McFeters v. Pierson, 15 Colo., 201;

Gold Hill Q. AL Co. V. Ish, 5 Ore., 104;

Seymour v. Fisher, 16 Colo., 188.

As to the suggestion of the Court that '
' It affirmatively

ippears from the Bill that the whole of the property was

leld adversely to complainant's grantor by defendants

md those under whom they claim from Alarcli 10th,

1869," we submit that the Court has misconstrued the

allegations of the Bill. The only allegations upon that

point are found in paragraphs X and XI of the Bill,

pages 13 and 14 of the Transcript ; which are to the effect

that on the 10th day of March, 1869, ''the winning 5''

caused and procured a conveyance to be made them by the

other patentees and that at that time Rock and EUwanger
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alone, two of said grantors, were the only grantors of

said conveyance who had any valid right or title to said

mine (they being 2 of "the original 15*' locators), and

that the conveyance except as to them was given for the

purpose of cheating and defrauding the true owners of

said mine who were not named as grantees therein. This

falls far short of an allegation that the property was held

adversely to complainant's grantors by defendants, or

even by those under whom defendants claimed. And we

submit that this Court was in error in construing that

allegation to amount to an averment that any person

ever held the property adversely to complainant's

grantors.

The mere repudiation of title by a co-tenant is insuf-

ficient to vest a title by adverse possession if not followed

by adverse possession for the statutory period.

420 Mg. Co. V. Bullion M. Co., 3 Saw., 634; Fed.

Cas., 4989;

Howell V. Slausson, 83 Cal., 539.

This Court also states in its opinion that '^It appears

by express averment of the Bill that as early as August

27, 1874, and within a few days after the issuance of the

patent that the patentees and their successors in interest

expressly repudiated and ignored any interest of the

grantors of the complainant and claimed the whole prop-

erty as their own. '

'

We respectfully submit that the Court has construed

the allegations much more broadly than the language

warrants. Tlie only allegation in that behalf is found

in paragraph XIII of the Bill, Transcript page 15, where-
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in it is alleged in substance that subsequent to the con-

summation of the fraud and after the issuance of the

patent and the making of the deed referred to in para-

graphs X and XI, *Hhe winning 5" claiming and pretend-

ing to be the owners of the mine—without stating to

whom they stated or pretended— sold and in form con-

vej^'ed the property or parts thereof to other persons

until about the 27th day of August, 1874, when '*the win-

ning 5" and their pretended grantees ignoring the title

of their cestui que trust claimed and pretended that the

title to said property was held as in said paragraph

specified, setting out the proportions in which it was

claimed that the property was held and owned by divers

persons which did not include any of the grantors of

appellant. We submit that this does not amount to an

allegation that the patentees and their successors in in-

terest expressly repudiated "any interest in grantors of

the complainant'^ and the statement that it so appears

''by express averment of the Bill' Ms not only an error on

the part of the Court but does an injustice to counsel

for appellant.

This Court cannot assume for the purpose of sustain-

ing the denmrrer that the claim and pretense of owner-

ship was made to ai^pcllant's grantors, but if any pre-

sumption is to be indulged in, it nmst rather presume

that the claim and pretense was made to the persons to

whom the conveyances were made.

Whatever may be the construction of the language

employed, it was not intended as an averment and we

submit cannot be fairly said to be an "express aver-
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menf' that the "Patentees and their successors in in-

terest expressly repudiated'^ any interest of the grantors

of complainant.

Following these, as we claim erroneous statements of

the averments of the Bill, this Court concludes as fol-

lows:

"Yet the complainant and its grantors continued to

sleep upon whatever rights theys^ may have had for a

period of more than five times as long as that prescribed

in the statute of limitations of the State in which the

property is situated for the recovery of the land in an
action at law. It is not often that a stronger case is

presented to a court of equity for the application of the

doctrine of laches."

In other words, this Court applies the doctrine of

laches and afl&rms the judgment dismissing the Bill he-

cause ' ^ There is nothing in the Bill tending to show that

those under whom complainant claims ever held actual

possession of the ground in question after the making of

the application for patent" and because "It affirmatively

appears from the Bill that the whole of the property was

held adversely to complainant's grantors by the defend-

ants and those under whom they claim from March 10th,

1869," and because "It appears to be an express aver-

ment of the Bill that as early as Aug*ust 27, 1874, and

within a few days after the issuance of the patent the

patentees and their successors in interest expressly re-

pudiated any interest in the grantors of the complainant

and claimed the whole of the property as their own."

AVhile the conclusion of the Court might be proper if

the facts were as stated by the Court, we respectfully
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submit that the allegations of the Bill are not in sub-

stance or effect as stated in the foregoing portion of the

decision and that whatever construction might be given

to the language employed, it does not fairly warrant the

construction that the grantors of complainant never had

actual possession after the application for the patent,

or that the property was ever held adversely by defend-

ant and their predecessors in interest or that they ever

expressly repudiated any interest of grantors of com-

plainant in the property, and there certainly is nothing

in the Bill which warrants the presumption that if these

things existed, the grantors of complainant had knowl-

edge thereof and certainly without such knowledge

brought home to them they would not be guilty of laches

and could not be held to have slept on their rights.

As to the suggestion of the Court in reference to the

Lr changes of the value of the property and of the parties

and the death of the parties since the acts complained of,

we submit that while these are things which might fur-

nish a reason for the rule that relief will be not granted

to parties who have negligently slept upon their rights,

they do not of themselves establish laches or furnish a

reason for denying relief to the appellant if it or its

ft grantors have not been guilty of laches.

Furthermore, these are matters to be considered upon

a determination of the merits of the case and not upon

k

demurrer.

We further respectfully submit that the Court is in

error in the statement found in the last paragraph of its
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opinion wherein it is stated that ^^It appears from the

Bill that from the time of the application for the patent

in the year 1869 to the month of January, 1900, no work

of any character was done upon the property. '

' The only

allegation in this respect is found in paragraph XXVI of

the Bill, Transcript page 34, where it was alleged that

about one year after the 2nd day of June, 1875, which

would be June, WlQ—not 1869—vrork was suspended and

not resumed until about January, 1900, at which time

the defendant Huntington claiming and pretending to

be the owner of the property resumed work thereon. It

may not be material as to the exact period of time during

which work was discontinued, but whether m.aterial or

not there is a material difference between 1869 and 1876.

The material point is the time when Huntington entered

upon the property and commenced to work thereon, and

we submit that it is from that date alone, if any, from

which it can be claimed that the property was held ad-

versely if at all. The suggestion that the complainant's

grantors neglected to commence a suit in relation to the

property '

' Although well knowing that the whole thereof

was held adversely to them" we submit is a mistaken

conclusion on the part of the Court based upon the error

of the Court in assuming, as hereinbefore stated, that the

Bill shows a repudiation of the rights of complainant's

grantors known to them as early as August, 1874. There

is nothing in the Bill which directly, or by inference, indi-

cates any knowledge on the part of appellant or its gran-

tors of any adverse holding prior to January, 1900, when

it is alleged that Huntington took possession of the mine
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under a claim of ownership of the whole of it and com-

menced to work it and even this is not shown by the Bill

to have been within the knowledge of appellant or its

grantors at that time

Wliile we do not deem the question of value material,

'we cannot refrain from suggesting that there is notiling

in the Bill from which it can be inferred that the value

was caused by Huntington's work or that '^It is wholly

unreasonable to attribute much, if any, value to the prop-

erty '^ during the period no work was being done upon it.

The value of the property undoubtedly results from the

value of the minerals contained in the land and not from

the amount which Huntington has taken from it and at

most the work of Huntington served to demonstrate the

value of the property located by ''the original fifteen''

and not that the property, without his work, was value-

less.

While as suggested by the Court there is no allegation

in the Bill as to when complainant's grantors acquired

knowledge of the facts alleged there is no allegation that

they knew of the facts at any time prior to the filing of

the Bill and there is no authority for assuming and we

submit that a court of equity should not assume for the

purpose of defeating the appellant's right to relief under

the circumstances alleged that the parties had knowledge

at any time prior to the filing of the Bill.

The doctrine of laches is based wholly upon the theory

that a party has negligently and for a long period of time

failed to do something which in justice and equity he
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should have done and where innocent parties acting in

good faith may be or have been injured or placed at a dis-

advantage because of his neglect. It has no relation to a

failure to proceed against a wrongdoer, or those who

have knowingly received the fruits of his wrongful acts.

It has been said by the Supreme Court of this State

^ ^ That the doctrine of laches is not designed to punish a

plaintiff and that it can only be invoked when to allow

the claim would be because of the claimant's oivn acts,

to permit an umvarranted injustice. It looks to the peace

of society and not to the punishment of the claimant,

even if he has been negligent/' and that ^^"Wliether or

not the doctrine applies, depends and must depend,

therefore, upon the circumstances of each case. It is

usually applied where a plaintiff with knoicledge that

his rights have been invaded, or his trust repudiated, ha:^

submitted to unconscionable delay, during ivhich other

rights have arisen, founded somewhat upon his silence

and acquiescence. But it is never permitted to be invoked

merely to aid a faithless trustee in consummating his

wrong. '

'

Hovey v. Bradbury, 112 Cat., 625

;

See also Ex-Mission L. & W. Co. v. Flash, 97 Cal.,

632.

There is nothing in the Bill from which can be inferred

in any manner that any person has acquired any rights of

any kind in any of the property founded upon any failure

of the grantors of appellant to commence a suit to assert

their rights.

And as we understand the application of the doctrine
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of laches unless something of this kind appears the doe-

trine is not applicable. The doctrine and its application

in courts of equity could not be more clearly or succinctly

stated than has been done by this Court in the case of

Hanchett v. Blair, 100 Fed. 817, in an opinion written

by Judge Morrow, concurred in by Judges Gilbert and

Ross, affirming the decision of Judge Hawley in the

syllabus of which it is said: '* Laches which will bar a

suit in equity depends on the peculiar circumstances of

each case, and where the complainant's inaction does not

appear to have worked injury to any one, and it is not

shown that there was any occasion for more promptly

asserting his rights, the defense will not prevail. And,

in the body of the opinion, this Court said :

^

' The general

reasoning upon the question of limitations may be said

to apply to the defense of staleness of complainant's

cause of action,— not with regard to the period of time

elapsing, but to the equitable considerations involved. It

has been repeatedl}^ stated by the federal authorities

that:

* Laches does not, like limitation, grow out of the mere
passage of time. It is founded upon the inequity of per-

mitting the claim to be enforced,— an inequity founded
upon some change in the condition or relations of the

propertv or parties.' Galliher r. Cadwell, 145 U. S.,

368, 12 Sup. Ct. 873, 36 L. Ed. 738. ^The length of time

during which a party neglects the assertion of his rights,

which must i)ass in order to show laches, varies with the

peculiar circumstances of each case, and is not, like the

matter of limitations, subject to an arbitrary rule. It is

an equitable defense, controlled by equitable considera-

tions; and the lapse of time must be so great, and the re-

lations of the defendant to these rights such, that it would
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be inequitable to permit the plaintiff now to assert them.

'

Alsop V. Riker, 155 U. S. 461, 15 Sup. Ct. 167, 39 L. Ed.
223.^'

Applying the principles of that case to the case at bar,

it may be said that at least until the time Huntington took

possession in 1900 there was no changed relation of par-

ties to the action, but even then it does not appear from

the Bill that a sale had taken place or new rights had

arisen, but that Huntington in 1900 entered ujDon the

land and claimed ownership of it under the tax deed

which is shown in the Bill to be void upon its face and

upon a judgment which is also shown by the Bill was

vacated by the same Court which rendered it. It does

not appear that he paid any consideration or parted with

any property to acquire the title or the right to enter up-

on the land. The proposition then is whether a delay of

about three years is sufficient lapse of time to deprive

appellant of the right to be heard in a court of equity

concerning its claim to the ownership of this property of

which it does not appear that any of the defendants has

paid any sum of money except, perhaps, defendant Hunt-

ington, who the Bill says, purchased interests in the

property from Robinson and Chipman amounting to an

undivided 187Vo feet which they acquired out of the 1000

feet which legally belonged to
'

' the conspiring 5. '

' But we

contend that the lapse does not affect appellant's rights

and cannot apply in this Court for the reason that under

the allegation of the Bill the grantors of appellant were

at all times tenants in common with ''the winning 5^'

who owned in fee an undivided one-third of the property

and who, after the conveyance to them from the other
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10 patentees, held the legal title in trust for the grantor'^

of appellant as is admitted by tlie demurrer to the Bill.

Pluntington as the successor in interest of the paten-

tees to a portion of the 1000 feet owned in fee by the

"conspiring 5'' is but a tenant in common with ap})ellant

and its grantors and the possession of Huntington as well

as that of his predecessors in interest was likewise the

possession of appellant and its predecessors in interest.

There is nothing in the Bill which indicates an attempt

to oust the grantors of appellant at least prior to the

time when Huntington asserted an ownership of the

whole property in 1900. A tenant in common in order to

successfully assert the statute of limitations against an-

other co-tenant in an action to establish a trust in favor

of the plaintiff as the equitable owner of an undivided

interest where the legal title has been acquired by the

defendant must show that his possession since he pur-

chased the interest of the tenant in common has been of

such a character as to warrant a presumption of ouster

of the co-tenant before he can successfully claim that he

has acquired title as against the tenants of whom he has

not purchased, by an adverse possession of five years.

Trenouth r. Gilbert, 63 Cal., 405, 407.

A tenant in connnon cannot show title by adverse

possession against his co-tenant in a case where such

title is possible without bringing himself by proof within

the rule that notice of his adverse claim must be brought

home actually or constructively to the co-tenant.

Estate of Grider, 81 Cal., 571.
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Nor can he plead the defense of laches for a period less

than the statute of limitations.

Insurance Co. v, Eldredge, 102 U. S., 545.

Assertion of an ownership or a title or the mere ignor-

ing of the equity of appellant and its grantors or the

mere assertion of title in someone else would not be an

ouster of complainant or its grantors. At the most this is

all that the Bill shows to have occurred at any time

prior to the time when Huntington took possession and

claimed to own the entire property in 1900. Nothing is

shown by the Bill which would constitute an ouster prior

to that time. It is not shown that there was any adverse

possession by defendants or any of their grantors, or

even that appellant or any of its grantors ever had any

knowledge or notice of this adverse claim, and if they

had, suflcient time has not since elapsed to bar appel-

lant's right of action or to entitle defendants to assert

title by adverse possession.

Aside from the fact that the possession of one tenant

in common is the possesion of the others and that there

can be no ouster without notice to the ousted co-tenant of

an adverse claim, shown hy proof, it is the law that a title

can not be divested by mere non assertion unaccom-

panied by any adverse possession or claim or act of

transfer or statutory divesture.

Pickett V. Dowdall, 2 West Vir., 100;

Philadelphia v. Biddle, 25 Pa. St., 259.

In the case of Coleman v. Clements, 23 Cal., 247, the

Supreme Court sustained the trial court in its refusal to

give the jury tlie following instruction, after having in-
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structed it tliat the possession of one locator was the

possession of all, '^That the possession of one co-tenant

is the possession of his co-tenant only so long as the

tenant in possession recognizes the co-tenants." In

discussing that point on the appeal the Supreme

Court said, *'The possession of one tenant in com-

mon is presumed to be the possession of all, but such

possession may be in fact adverse to that of the co-ten-

ant. The instruction asked for is founded upon the idea

that tJie mere fact that the tenant in possession does not

'recognize the co-tenant' constitutes an adverse pos-

session and the case of Humbert v. Trinity Church, 24

Wend, 577, is cited in support of the position.''

The Court further said an examination of the able

opinion of Justice Cowen, in that case, shows that more

is required than is stated in the instruction asked for.

He holds that the possession of the tenant must be with

the intent to hold adversely, and it must appear that such

intent has been indicated by acts calculated to exclude

the complainants from all participation as tenants in

common. In the case of Northrop v. Wright, 24 Wend,

221, it was held that '*a possession by a tenant in com-

mon for 27 years, during which he did not recognize the

right of his co-tenant was not sufficient to presume an

ouster. There was, therefore, no error in refusing to

give the instruction in the peculiar form in which it was

worded. '

'

This decision was approved in Squires v. Clark, 17

Kan., d^S, and Terrell r. Martin, 64 Texas, 128.

In the Bill under consideration during all the time that
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elapsed from the date of the fraudulent application for

the patent by ^'tlie conspiring 15" until at most to the

time Huntington went into possession in 1900, there was

at best nothing more than a refusal to recognize the

rights of the grantors of appellant and were verbal as-

sertions as to the condition of title, unaccompanied by any

act of adverse possession, and even these things are not

shown by the Bill to have been brought to the knowl-

edge or notice of appellant's grantors. It is inconceiv-

able how, under these circumstances and from the mere

facts alleged in the Bill, it can be held as a matter of law

or equity that there was an ouster of the grantors of ap-

pellant by any of their co-tenants prior to 1991, when

Huntington, who had previously entered upon the land,

claiming the right to the possession under a void deed

and a void judgment, acquired title to an interest in the

property from Robinson and Chipman.

As the Bill does not show an ouster followed by ad-

verse possession for the statutory period the Bill is not

demurrable on the ground of laches.

Hazard v. Dillon, 34 Fed., 486.

As to the suggestion that the value of the property has

increased since then by work done upon it by Hunting-

ton, we submit that there is nothing in the Bill that shows

the value of Huntington's work upon it and so far as ap-

pears from the Bill that work did not materially in-

crease the value of the property. The allegation is that

his work upon it v.as done at more or less infrequent in-

tervals and at a pecuniary loss and was a waste of the
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substance of the estate. This being taken as true by the

demurrer would hardly seem to justify the conclusion

that it has increased the value of the property, at least

not to such an extent as required this Court on prin-

ciples of equity to deny appellant the right to assert its

claim to more than one-half of the property by reason

of any equity accruing in favor of defendants by reason

of these expenditures.

There is nothing in the Bill as to the conduct of the

defendants or as to the result of their expenditures on

the property or as to any change in the condition of the

property occurring by reason of any delay on the part of

appellant or its grantors to assert their rights in the

property which appeals, or should appeal, to a court of

equity. A final decision in their favor amounts to

awarding them more than one-half of the property which

rightfully and in equity belongs to appellant and the

legal title to which was wrested from appellant's

grantors by the fraudulent practice of the predecessors

in interest of the defendants of which defendants had

full knowledge with the exce])tion of Huntington whose

only legal claim of title comes through the conveyance

of an interest in 1000 feet as to which there is no ques-

tion. So far as appears from the face of the Bill which is

all that can be considered on this hearing, the predeces-

sors in interest of appellant relied upon the well-settled

principles of law that the possession of any of their co-

tenants was their possession and that until there was

conveyed to them some knowledge or notice of some act

or declaration on the part of their co-tenants in hostility
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to their claim or title, there was no ouster or adverse

holding on the part of any co-tenant in possession and

therefore no occasion to assert their rights by suit.

To deny appellant redress by reason of its delay in an

action commenced long prior to the time when any act

adverse holding shown by the Bill could ripen into a

right would seem to be a denial to it of the right to rely

upon the well-settled principles of law and equity. Such

a decision ought not to be arrived at without potent and

controlling reasons especially where as in this case the

result of the decision is to affirm defendants in the owner-

ship of more than one-half of a valuable mine, the right

to which is admitted to have been originally vested in

appellant's grantors and which it is also admitted was

wrested from them by fraud and perjury and deceit prac-

ticed upon the officers of the Interior Department where-

by their interest in the property was patented to the

perpetrators of the fraud, and after all but two of ^Hhe

spurious 10 '

' who appeared in the role of locators in the

application for patent had conveyed whatever interest

they might acquire in the fruits of the fraud to the men

by whom the scheme was apparently originated.

If the principles of law and the doctrines of equity re-

quire this result it ought at least not to be accomplished

without the fullest argument and consideration, and to

the end that appellant may have further opportunity to

present the m^atter to this Court in such a light that it

may, if possible, avoid the consequences which at most

are but the result of hesitation to appeal to the courts
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lief, appellants respectfully ask that a re-hearing

"
inted.

Respectfully submitted, jJ

STANTON L. CARTER,
A. H. RICKETTS,

Counsel for Appellant.

.
H. Ricketts, of counsel for the appellant herein,

ify that in my judgment the foregoing petition for
aring is well founded and that the same is not in- ^
'd for delay.

A. H. RICKETTS.

ourt




